
IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKA,NSAS
:3 DIVISION

ONE BANK & TRUST, N.A. PLAINTIFF

vs.

KELL Y HARBERT

COMPLAINT AND PETITION FOR
TElYIPORARY RESTRAINING ORDER!

PRELIMINARY INJUNCTION

DEFENDANT

Comes One Bank & Trust, N.A. ("Bank" or "Plaintiff'), and for Complaint and Petition for

Temporary Restraining Order and/or Preliminary Injunction, (the "Complaint"), states:

1. The Bank is a national banking association with its principal place of business in

Little Rock, Pulaski County, Arkansas.

2. Defendant Kelly Harbert ("Harbert" or "Defendant") is a resident of Little Rock,

Pulaski County, Arkansas.

3. Various tortuous actions and other wrongful actions have been committed by

Defendant Harbert in substantial part in Pulaski County, Arkansas.

4. This Court has jurisdiction over the subject matter of this action and the parties

hereto. Venue is proper in this Court.

5. Until a few days ago, Defendant Harbert was a Senior Vice President and Commercial

Lending Officer for the Bank. Defendant Harbert had held this position since approximately

February of2001. As a senior officer of the Bank, Defendant Harbert owed certain fiduciary duties

to the Bank, including without limitation the duty of undivided loyalty, the duty to act in the best
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interest of the Bank, and the duty to refrain from self-dealing. As more fully set forth herein,

Defendant Harbert has willfully and intentionally breached these fiduciary duties.

6. On or about June 2,2010, the Bank was contacted by Iberia Bank regarding some

unusual deposit activity in an account at Iberia Bank over which Defendant Harbert apparently had

signature authority.

7. Based upon the facts and circumstances as presently known, it appears that Defendant

Harbert was taking One Bank cashier's checks made payable to various One Bank customers and

depositing them into an Iberia Bank: account for which she had signature authority (Iberia Account

No. 12101848600 at Iberia Bank). It further appears that this unlawful activity has been an ongoing

practice since at least March of 2010. It is further believed and alleged that similar activity was

ongoing at Iberia Bank and/or other financial institutions.

8. A subsequent review of a portion of the Bank's cashier's checks records has

established that Defendant Harbert apparently created a series of ilctitious loans to bona fide

customers of the Barlie The addresses for these customers were changed by Defendant Harbert to

either a hold status or a post office box controlled by Defendant Harbert to keep the loan payment

notices from being sent to these customers.

9. On Thursday, June 3, 2010, members of senior management ofthe Bank (specifically

Executi ve Vice-President Michael Heald and Executive Vice President Gary Rickenbach) met with

Defendant Harbert to discuss the fraudulent loans in question. During this meeting, Defendant

Harbert admitted that she had been under severe financial difficulties and that she created the loans

at the Bank to make principal reductions in loans at other banks. Defendant Harbert admitted that

the loans were fraudulent. In addition to the bogus loans created in the name oflegitimate One Bank
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customers, Defendant Harbert also admitted that two additional loans made by other officers at the

Bank in her mother's and father's names were for her benefit and were made without her parents'

knowledge or consent. The loans in the names of Harbert's parents were in the amount of

$50,000.00 each, or a total of$lOO,OOO.OO.

10. While the full extent of Defendant Harbert's wrongdoing is not presently known, at

the time of the filing of this Complaint, the Bank has identified seven fraudulent loans totaling

$277,800.00 related to Defendant Harbert's fraudulent scheme.

Count I
Conversion

11. Plaintiff realleges and incorporates herein by reference all allegations set forth in

Paragraphs 1 through 10 above.

12. As more fully set forth above, Defendant Harbert wrongfully exercised control and

dominion over the property of the Bank with the intent to defraud the Bank, and as the direct and

proximate cause of Defendant Harbert's unlawful actions, the Bank has suffered actual damages in

an amount of at least $277,800.00.

13. As such, Defendant Harbert has committed the tort of conversion, and is liable to

the Bank as a result of these acts of conversion.

14. The actions of Defendant Harbert in the commission ofthese acts of conversion were

undertaken wilfully and intentionally.

15. Pursuant to applicable Arkansas law, Plaintiff is entitled to an award of damages in

its favor and against Defendant Harbert for all actual damages that it has suffered as a result as

Defendant Harbert's wrongful activities.
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16. Pursuant to applicable Arkansas law, Plaintiffis entitled to an award of attorney's fees

incurred in the prosecution of this action.

17. In order to punish Defendant Harbert for her wilful, intentional, and wrongful

activities and further in order to deter others similarly situated from engaging in similar conduct in

the future, Plaintiffis entitled to an award of punitive damages. While the amount of such punitive

damages ultimately is a decision within the province of the trier offact, Plaintiff suggests the nature

and extent of Defendant Harbert's wrongful activities mandates a punitive damage award of at least

triple the amount of actual damages established at trial.

Count II
Breach of Fiduciarv Dutv

18. Plaintiff realleges and incorporates herein by reference all allegations set forth in

Paragraphs 1 through 17 above.

19. Defendant Harbert, by voluntarily accepting the managerial and supervisory role with

the Bank, owed to the Bank certain fiduciary duties, including without limitation, the duty of

undivided loyalty.

20. As more fully set forth above, Defendant Harbert has willfully exercised unlawful

control and dominion over the property ofthe Bank with the intent to defraud the Bank, and as the

direct and proximate cause of Defendant Harbert's unlawful action, the Bank has suffered actual

damages in an amount of at least $277,800.00.

21. Defendant Harbert's misappropriation of the Bank's funds and the unlawful use of

the Bank's customer infonnation are flagrant breaches of these fiduciary duties by Defendant

Harbert.
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22. Defendant Harbert's actions in her breaches ofthese fiduciarj duties were undertaken

wilfully and intentionally.

23. Pursuant to applicable Arkansas law, Plaintiff is entitled to an award of damages in

its favor and against Defendant Harbert for all actual damages that it has suffered as a result as

Defendant Harbert's wrongful activities.

24. Pursuant to applicable Arkansas law, Plaintiff is entitled to an award ofattomey's fees

incurred in the prosecution of this action.

25. In order to punish Defendant Harbert for her wilful, intentional, and wrongful

activities and further in order to deter others similarly situated from engaging in similar conduct in

the future, Plaintiff is entitled to an award of punitive damages. While the amount of such punitive

damages ultimately is a decision \vithin the province of the trier of fact, Plaintiff suggests the nature

and extent of Defendant Harbert's wrongful activities mandates apunitive damage award of at least

triple the amount of actual damages established at triaL

Count III

Temporarv Restrainin~ Order/Preliminarv Iniunction

26. Plaintiff realleges and incorporates herein by reference all allegations set forth in

Paragraphs 1 through 25 above.

27. Upon information and belief, Defendant Harbert has deposited the proceeds of the

illegal loans described above into accounts established and existing at a number of financial

institutions. These financial institutions are believed to include Iberia Bank, Regions Bank and

perhaps Capital Bank, Arvest Bank, and Summit Bank.
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28. These proceeds are the lawful property of the Bank, and Defendant Harbert should

be enjoined from the withdrawal or other use of these funds pending the trial of this matter.

29. Pursuant to Rule 65, Arkansas Rules of Civil Procedure, the Bank hereby requests

a temporary restraining order and preliminary injunction against Defendant Harbert restraining and

enjoining her from the withdrawal or other use ofthe funds in any account at any bank in which the

funds from the above described illegal loans were deposited or in any other account into which such

funds can be traced, said injunctive reliefto continue until the completion ofthe trial ofthis matter.

Additionally, upon the completion ofthe trial, the injunctive relief requested herein should be made

permanent and Defendant Harbert should be ordered to turn over to the Bank the funds held in these

accounts.

30. Ifthe requested injunctive reliefis not granted, irreparable harm and damage likely

will result to the Plaintiff. Upon information and belief, the funds will be dissipated and Defendant

Harbert likely will lack the ability to restore Plaintiff's lawful funds to it.

31. Based upon the facts and circumstance of this situation and in particularly, the

Defendant's admissions of wrongdoing, Plaintiff has a strong likelihood of prevailing on the merits

of this action at trial.

32. All requirements for the issuance of the requested injunctive relief as imposed by

Rule 65, Arkansas Rules of Civil Procedure, and other applicable law are present in the facts and

circumstances of this situation.

Reservation of Right to Plead Further

33. Plaintiff reserves its right to plead further after additional investigation and discovery,

including without limitation, by the filing of one or more amended complaints, by the addition of
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additional defendants, the request for additional damages or other relief, and by any other matter

permitted by applicable law.

WHEREFORE, Plaintiff, One Bank & Trust, N.A. prays that it be granted preliminary and

permanent injunctive relief against Defendant Kelly Harbert as set forth herein; that it have judgment

against Defendant Kelly Harbert for actual and punitive damages as set forth herein; for pre-

judgment and post-judgment interest; for its costs herein expended, including reasonable attorneys'

fees, and for all other reliefto which it is entitled.

Respectfully submitted,

HOPKINS LAW FIRM
A Professional Association
Attorneys at Law
1000 West Second
Little Rock, Arkansas 72201

www.hopkinslawfirm.com
Telephone: (501) 375-1517
Facsimile: (501) 375-0231
Email: ghopkins@hopkinslawfirm.com

BY:_~ ~
<.J"" ~ ..•.

Ark. Bar No. 81093

Stewart Headlee
Ark. Bar No. 2003091
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