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This claim was filed for negligence/personal injury in an unspecified amount against the University of 
Arkansas for Medical Science. Present at a hearing October 14, 2015, was the Claimant, represented by 
Phillip Duncan, Attorney, and the Respondent, represented by Sherri Robinson, Attorney. 

After hearing the testimony of numerous witnesses and the review of an enormous amount of supportive 
documentation concerning this case, the Claims Commission has found negligence on the part of the 
Respondent.  Therefore, the Claims Commission unanimously awards this claim in the amount of 
$2,0000,000.00. 

1. Claimants, Pamela and Kenny Metheny, are the parents of Cody Ryan Metheny (entire record, 

passim). 

2. On August 2, 2014, Cody Ryan Metheny was a fifteen year old child (entire record, passim). 

3. Cody Ryan Metheny was treated for epileptic seizures by Dr. Badih Adada, and other physicians 

at the University of Arkansas Medical Sciences, Pediatric Division, which is located at Arkansas 

Children's Hospital ("ACH") (Deposition and trial testimony of Dr. Badih Adada, Dr. Johnathon Bates). 

4. In 2004, Dr. Badih Adada was an employee of the State of Arkansas at the University of 

Arkansas Medical Sciences when he operated on Cody Metheny (Deposition and trial testimony of Dr. 

Badih Adada, Dr. Johnathon Bates, Vicki Bennett and UAMS neurosurgery and affiliation agreement 

with ACH, UAMS correspondence with Dr. Badih Adada, Deposition and Trial Testimony of Dr. 

Gregory Sharp). 

The Claims Commission hereby awards this claim in the amount of $2,000,000.00 and will be 
include the claim in a claims bill to be the submitted to the 91st General Assembly, 
Arkansas State Legislature 2015 Fiscal Session, for subsequent approval and payment. 

    October 14, 2015 



            November 13, 2015 

5. Dr. Adada was employed as an UAMS physician, professor, teacher and department head 

(Deposition and trial testimony of Dr. Badih Adada, Dr. Johnathon Bates, Vicki Bennett and UAMS 

agreement with ACH, UAMS correspondence with Dr. Badih Adada). 

6. Dr. Adada was the Chief of Pediatric Neurosurgery at UAMS's pediatric affiliate and alter-ego, 

ACH, at the time Cody Ryan Metheny was treated (Deposition and trial testimony of Dr. Badih Adada, 

Dr. Johnathon Bates, Vicki Bennett, UAMS agreement with ACH, UAMS and ACH documents, UAMS 

correspondence with Dr. Badih Adada).  

7. Dr. Adada was the Chief of Pediatric Neurosurgery for UAMS at the time of the occurrence at 

issue in this case (Deposition and trial testimony of Dr. Badih Adada, Dr. Johnathon Bates, Vicki 

Bennett, UAMS agreement with ACH, UAMS and ACH documents). 

8.  When a UAMS resident assists Dr. Adada in surgery, in addition to Dr. Adada's role to treat and 

take care of his pediatric patient as attending surgeon, it is his role to teach, train and supervise the 

UAMS resident (Deposition and trial testimony of Dr. Badih Adada, Dr. Johnathon Bates, Dr. Ali Raja, 

Testimony of Arthur Shorr, Trial Testimony of Dr. Gregory Sharp, UAMS agreement with ACH, 

Medical by-laws, UAMS and ACH documents), including completing the discharge summary. 

9.  Administratively, UAMS, through its pediatric affiliate and alter-ego ACH, and Chief of 

Pediatric Neurosurgery, Dr. Adada, and UAMS resident assistant neurosurgeon, Dr. Raja, operated on 

Cody Ryan Metheny on August 2, 2004, to remove a right-sided lesion.  This surgery was performed 

during a teaching and residency neurosurgery program (Deposition and trial testimony of Dr. Badih 

Adada, Dr. Johnathon Bates, Vicki Bennett, UAMS agreement with ACH, UAMS and ACH documents). 

10. UAMS is a division of the University of Arkansas.  UAMS and ACH have been affiliated 

through formal agreement and by relationship since 1982, because ACH did not have a Pediatric 

Division.  UAMS became the pediatric clinical care partner, affiliate and alter-ego of ACH for treating 

and operating on children in ACH (Deposition and trial testimony of Dr. Johnathon Bates, Vicki Bennett, 

Deposition of Bonnie Taylor, UAMS agreement with ACH, FTC Advisory Opinion, UAMS Medical 



Student materials, UAMS organizational charts, UAMS and ACH documents and UAMS 

correspondence). 

11. The formal affiliation between UAMS and ACH is both contractual and administrative and 

creates a direct patient relationship between UAMS and pediatric patients at ACH who are treated by  

UAMS physicians and faculty, as employees of the State of Arkansas (Deposition and trial testimony of 

Dr. Johnathon Bates, Vicki Bennett, Deposition of Bonnie Taylor, UAMS agreement with ACH, FTC 

Advisory Opinion and UAMS and ACH documents).    

12. The medical director at the time of the occurrence at issue in this case was the same for UAMS 

and ACH, Dr. Bonnie Taylor, M.D (Deposition and trial testimony of Dr. Johnathon Bates, Deposition of 

Dr. Bonnie Taylor, UAMS agreement with ACH, UAMS correspondence with Bonnie Taylor, UAMS 

Medical Student materials, UAMS organizational charts, UAMS and ACH documents and UAMS 

correspondence).  

13. The medical director is hired through a joint process between UAMS and ACH.  The medical 

director is responsible for the medical staff comprised of UAMS physicians and faculty, hospital clinical 

policies and patient care, including sentinel events and root cause analysis and completion of the 

medical record (Deposition and trial testimony of Dr. Johnathon Bates, Deposition of Dr. Bonnie Taylor, 

UAMS agreement with ACH, UAMS correspondence with Bonnie Taylor, UAMS Medical Student 

materials, UAMS organizational charts, UAMS and ACH documents and UAMS correspondence, ACH 

medical record, ACH medical policies). 

14. UAMS pays Dr. Badih Adada’s and other UAMS physicians’ salaries because the physicians are 

State of Arkansas employees.  Pursuant to agreement and testimony, Dr. Badih Adada was, at all times 

while taking care of his patients at ACH, an employee of UAMS (Deposition and trial testimony of Dr. 

Badih Adada, Dr. Johnathon Bates, Trial Testimony of Dr. Gregory Sharp, Vicki Bennett and UAMS 

neurosurgery and affiliation agreement with ACH, UAMS correspondence with Dr. Badih Adada). 

15. UAMS doctors provide the pediatric care at its partner, ACH (Deposition and trial testimony of 

Dr. Badih Adada, Dr. Johnathon Bates, Vicki Bennett and UAMS neurosurgery and affiliation agreement 



with ACH, UAMS correspondence with Dr. Badih Adada, Deposition of Dr. James Grady Crosland, 

Deposition of Dr. Gregory Sharp, Deposition of Dr. Ali Raja, Deposition of Manual Gorrin-Rivas, 

Deposition of Scott Suhrer). 

16. UAMS houses its pediatric neurosurgery division at ACH. 

17. ACH is the Arkansas teaching and residency hospital for treatment of children by UAMS.    

18. UAMS faculty members/doctors, chiefs of professional services and professional staff 

administratively function with ACH performing the professional and administrative functions for 

medical care and judgment at the State's children's hospital.  

19. UAMS doctors draft medical policies, provide medical judgment, clinic care, operate on 

children, supervise, teach and train UAMS residents during pediatric care. 

20. UAMS's Department of Pediatrics, ACH, offer a wide range of pediatric medicine programs 

caring for more than 10,000 inpatient admissions.  

21. UAMS represents, relates and holds ACH out to the public as its partner, pediatric affiliate and 

alter-ego in the State of Arkansas.  For example, "UAMS Doctors.  Arkansas Children's Hospital.  Two 

Great Partners."  

22. UAMS further represents its partnership with ACH on its webpage: 

“Through our partnership with Arkansas Children’s Hospital, our services include 
pediatric training, clinical assessment, diagnosis and treatment of acute and chronic 
disorders, and cutting-edge research on techniques to enhance a child’s home and medical 
environment.” 

23. The United States Federal Government has recognized the close relationship between UAMS 

and ACH for pediatric care in Arkansas.  An official Federal Trade Commission ("FTC") advisory 

opinion issued on March 13, 2003 (thirteen months before the multiple brain surgeries) affirmed the 

following facts: 

  a. UAMS and ACH established a joint venture to care for children at the   

  outpatient clinics operated on the ACH campus; 

  b. UAMS and ACH have a "common purpose" to care for the same pediatric   

  patients; 



  c. UAMS and ACH deliver patient care for a common patient population; 

  d. UAMS's Department of Pediatrics is located on the ACH campus; 

  e. UAMS and ACH coordinate their clinical services, education programs,   

  and research; 

  f. "All the clinics are staffed by UAMS physicians, and UAMS personnel   

  have a  direct role in the clinical management of ACH…."; 

  g. UAMS physicians serve as medical directors over ACH departments and   

  over ACH; and 

  h. UAMS clinically manages ACH and its patients and is administratively   

  responsible for the welfare and safety of children injured by doctors at    

 ACH. 

24. Medical testimony under oath regarding UAMS and ACH, as alter-egos, and the interrelationship 

between the two entities is as follows: 

Pursuant to her testimony, Bonnie Taylor MD, a UAMS professor serves as Medical 
Director for ACH and Senior Vice-President.  All the medical committees at ACH are 
staffed by UAMS employee physicians.  The medical committees are charged with the 
formation and development of all medical care policies, procedures and procedure at 
ACH. All medical committees function under the direction of Dr. Taylor in her capacity 
as Medical Director. All of the physicians were subject to her clinical administrative 
oversight. The Medical Director for ACH is also required to function as Chairman of 
UAMS’ Department of Pediatrics and as UAMS faculty. As such, the Medical Director 
for ACH is constructively appointed by the UAMS Chancellor. (Deposition of Dr. Bonnie 
Taylor, Deposition and trial testimony of Dr. Johnathon Bates, agreement between UAMS 
and ACH, medical policies and ACH Medical Staff Rules and Regulations). 

25. Dr. Badih Adada, as an employee of the State of Arkansas, had a direct patient relationship with 

Cody Metheny. (Deposition and trial testimony of Dr. Badih Adada, Deposition and trial testimony of 

Dr. Johnathon Bates, Testimony of Arthur Shorr, Deposition of Vicki Bennett).   On August 2, 2004, the 

UAMS Chief of Pediatric Neurosurgery, Dr. Badih Adada, while teaching a UAMS resident physician, 

Ali Raja, opened a large brain flap and entered deep into the wrong side of Cody Metheny's brain.  

(Deposition and trial testimony of Dr. Badih Adada, Deposition of Dr. Ali Raja, Deposition of Dr. James 

Grady Crosland, Deposition of Dr. Johnathon Bates, Dr. Stephen Nokes, medical records).  Dr. Adada 

removed a large section of the healthy brain on the incorrect side, which caused extensive and 

permanent, irreparable harm and removed brain tissue on both sides of Cody Metheny's brain, including, 

but not limited to the amygdala and hippocampus areas of the brain.  (Deposition and trial testimony of 



Dr. Badih Adada, Deposition and trial testimony of Dr. Johnathon Bates, Deposition of Dr. Ali Raja, 

Testimony of Arthur Shorr, Deposition and trial testimony of Dr. Gregory O'Shanick, Deposition and 

trial testimony of Dr. Peter Patrick, Deposition of Dr. Steven Nokes). 

26. After the multiple hour surgery on the wrong side of the brain, the patient was turned over, re-

prepped and, even though contra-indicated, surgery took place on the other side of his brain thereby 

damaging similar areas on both sides of Cody’s brain (Deposition and trial testimony of Dr. Badih 

Adada, Deposition and trial testimony of Dr. Johnathon Bates, Deposition of Dr. Ali Raja, Testimony of 

Arthur Shorr, Deposition and trial testimony of Dr. Gregory O'Shanick, Deposition and trial testimony of 

Dr. Peter Patrick, Deposition of Dr. Steven Nokes).  

27.  Cody had significant brain tissue removed from the amygdala and hippocampus area on both 

hemispheres of his brain (Deposition and trial testimony of Dr. Badih Adada, Deposition and trial 

testimony of Dr. Johnathon Bates, Deposition of Dr. Ali Raja, Testimony of Arthur Shorr, Deposition  

and trial testimony of Dr. Gregory O'Shanick, Deposition and trial testimony of Dr. Peter Patrick, 

Deposition of Dr. Steven Nokes).    

28. During the first, wrong-sided surgery, UAMS physician and state employee, Dr. Adada, and his 

assistant neurosurgeon, UAMS resident physician Dr. Ali Raja, conferred and privately discussed the 

wrong-sided surgery when it occurred approximately three and half hours into the surgery when Dr. 

Adada realized he was on the wrong side and into the left side of Cody's brain.  (Deposition and trial 

testimony of Dr. Badih Adada, Deposition testimony of Dr. Ali Raja, Trial testimony of Dr. Gregory 

Sharp, Deposition testimony of Dr. James Grady Crosland). 

29. However, neither UAMS physician disclosed the wrong side brain removal to the parents of 

Cody Metheny.  Indeed, to the contrary, Dr. Adada testified that he affirmatively told the parents he did 

not harm the brain.  Neither doctor obtained informed consent from Cody's parents to continue to 

operate on the correct side of Cody's brain after the erroneous wrong side surgery.  (Deposition and trial 

testimony of Dr. Badih Adada, Deposition testimony of Dr. Ali Raja, Trial testimony of Dr. Gregory 

Sharp, Deposition testimony of Dr. James Grady Crosland, Deposition and trial testimony of Dr. 

Johnathon Bates, Deposition testimony of Dr. John Shershow, medical records). 

30. Pamela and Kenny Metheny were never provided the opportunity to seek immediate treatment 

from another healthcare provider or to decline the subsequent surgery after the botched surgery 



(Deposition and trial testimony of Dr. Badih Adada, Deposition testimony of Dr. Ali Raja, Trial 

testimony of Dr. Gregory Sharp, Deposition testimony of Dr. James Grady Crosland, Deposition and 

trial testimony of Dr. Johnathon Bates, Testimony of Arthur Shorr, Deposition testimony of Dr. John 

Shershow, medical records). 

31. UAMS physician, and head of pediatrics, Dr. Bonnie Taylor, who was the Medical Director for 

ACH, testified under oath in her deposition that she knew of the wrong-side brain surgery within one 

day of its occurrence (Deposition of Dr. Bonnie Taylor). 

32. However, Dr. Taylor never met with the parents of Cody Metheny. (Deposition of Dr. Bonnie 

Taylor).  Dr. Taylor never looked at Cody Metheny’s medical documentation or his chart. Id.  Dr. Taylor 

never had any contact with anyone directly involved in the case. Id.  Dr. Taylor never disclosed or 

revealed any information about the wrong-sided surgery nor follow up at any time with Cody’s parents. 

Id. 

33. UAMS Professor and state employee, Dr. Badih Adada, dictated and deliberately created a false 

operative note 28 days after the wrong-sided surgery was performed, and he waited 49 days after the 

surgery to sign the dictated, false operative note (Deposition and trial testimony of Dr. Badih Adada). 

34. Dr. Badih Adada admittedly violated hospital policy for medical record completion and 

timeliness (Deposition and trial testimony of Dr. Badih Adada). 

35. The truth and extent of the brain damage was affirmatively concealed from the parents and was 

never written in any medical records. (Deposition and trial testimony of Dr. Badih Adada, Deposition 

testimony of Dr. Ali Raja, Trial testimony of Dr. Gregory Sharp, Deposition testimony of Dr. James 

Grady Crosland, Deposition and trial testimony of Dr. Johnathon Bates, Testimony of Arthur Shorr, 

Deposition testimony of Dr. John Shershow, medical records). 

36. A state employee and UAMS resident student being trained and supervised during the 

occurrence, Dr. Ali Raja, affirmatively concealed and did not disclose the wrong side brain removal in 

his pediatric patient discharge summary (Deposition and trial testimony of Dr. Badih Adada, Deposition 

testimony of Dr. Ali Raja, Trial testimony of Dr. Gregory Sharp, Deposition testimony of Dr. James 

Grady Crosland, Deposition and trial testimony of Dr. Johnathon Bates, Testimony of Arthur Shorr, 

Deposition testimony of Dr. John Shershow, medical records). 

37. The truth and extent of the wrong-sided brain surgery was never accurately nor adequately 

disclosed in any medical chart, document, note, or any other type of medical record, which prevented 



rehabilitation until the Metheny’s learned of the missing brain from the wrong side from a MRI taken 

about fifteen months later provided by Dr. Stephen Nokes, a radiologist at Baptist Health (Deposition 

and trial testimony of Dr. Badih Adada, Deposition testimony of Dr. Ali Raja, Trial testimony of Dr. 

Gregory Sharp, Deposition testimony of Dr. James Grady Crosland, Deposition and trial testimony of 

Dr. Johnathon Bates, Testimony of Arthur Shorr, Deposition testimony of Dr. John Shershow, medical 

records). 

38. In depositions and the circuit trial taken during the civil suit filed in Pulaski County Circuit Court 

after the surgeries were performed, Dr. Badih Adada admitted he was a state employee, that he was 

liable for committing severe malpractice when he negligently removed a large, healthy section from the 

wrong side of Cody’s brain and admitted that he was responsible for his patient.  He further admitted 

that he did not disclose the damage to the wrong side of the brain (Depositions and trial testimony of Dr. 

Badih Adada).   

39. In the depositions taken during the civil suit filed in Pulaski County Circuit Court after the 

surgeries were performed, Dr. Badih Adada admitted that he electronically dictated an operative report 

that was patently false.  The falseness of the operative note was only revealed by a lawsuit and formal 

deposition (Deposition of Dr. Badih Adada). 

40. Medical testimony under oath is that, with respect to compliance with the Joint Commission in 

Accreditation of Healthcare Organizations (“JCAHO”), it was a former surveyor and teacher at 

JCAHO’s most egregious case of JCAHO violations, a white-wash of the medical records and medical 

fraud.  (Testimony of Arthur Shorr, Deposition of Dr. John Shershow). 

41. It is universally medically accepted that removing brain tissue on both sides of the brain, 

particularly the amygdala, hippocampus area, should never be done and will in high likelihood cause 

serious and permanent disability to the affected patient (Dr. Gregory O' Shannick, Dr. Peter Patrick, 

various medical testimony, passim). 

42. In particular, removal of both sides of the brain, including the amygdala and hippocampus will 

cause serious and permanent harm to a patient (Dr. Gregory O' Shannick, Dr. Peter Patrick, various 

medical testimony, passim). 



43. Medical testimony under oath is that the wrong-sided brain surgeries did cause permanent injury, 

including loss of enjoyment of life, cognitive loss, loss of natural drive, memory problems, emotional 

problems, psychotic behavior, hallucinations and other psychotropic events and episodes (Dr. Gregory 

O' Shannick, Dr. Peter Patrick, various medical testimony, passim). 

44. The substantial evidence shows the injuries caused by the wrong-sided surgery have resulted in 

Cody Metheny having to be cared for in an institutional setting (Deposition and Trial Testimony, 

passim). 

45. The institutional setting included extensive neuro-rehabilitation in Virginia Beach (Deposition 

and Trial Testimony, passim).   

46. Medical testimony under oath is that Cody Metheny will now need structured living for the rest 

of his life, and he will never be self-sufficient ((Dr. Gregory O' Shannick, Dr. Peter Patrick, various 

medical testimony, passim).   

47. According to medical testimony, the likelihood of early onset dementia, Alzheimer’s and these 

type of brain-related diseases are more probable than not and are the permanent results of this type of 

wrong-sided surgery (Dr. Gregory O' Shannick, Dr. Peter Patrick, various medical testimony, passim).   

48. Substantial evidence shows there was a complete administrative breakdown and institutional 

failure by UAMS, and its partner and pediatric affiliate and alter-ego ACH, to provide truthful 

information about the wrong-sided surgery (Dr. Badih Adada, Dr. Ali Raja, Dr. James Grady Crosland, 

Dr. Gregory Sharp, Dr. Scott Suhrer, Dr. Gorrin-Rivas, Dr. Bonnie Taylor, Dr. Johnathon Bates, Vickie 

Bennett, Mary McDaniel). 

49. Although administrator, including Chief of Neurosurgery, Dr. Badih Adada, knew of the wrong-

sided surgery at the UAMS Department of Pediatrics, its administrators went home without notifying the 

family, following up with the family, documenting the record, and assuring the continuity of medical 

care while Cody Metheny was a patient and in post-surgical care, all of which is unequivocally required 

by the rules and standard medical treatment (Deposition and trial testimony of Dr. Badih Adada, 

Deposition of Dr. Ali Raja, Deposition of Dr. James Grady Crosland, Deposition and trial testimony of 

Dr. Gregory Sharp, Deposition of Dr. Scott Suhrer, Deposition of Dr. Gorrin-Rivas, Deposition of Dr. 



Bonnie Taylor, Deposition and trial testimony of Dr. Johnathon Bates, Deposition of Vickie Bennett, 

Deposition of Mary McDaniel).   

50. UAMS’s systemic failure included the violation of the UAMS “time-out” policy, required by 

JCAHO, which states, each person in the operating room was required to stop, huddle up, and 

acknowledge individually and as a group that: this is the correct patient; the correct procedure; the 

correct position for the patient; the correct side, site and/or body part is being operated upon by the 

UAMS surgeon. According to medical testimony, this should happen in every single case (Deposition 

and trial testimony of Dr. Badih Adada, Deposition and trial testimony of Dr. John Shershow, Testimony 

of Arthur Shorr, medical records). 

51. UAMS also violated the “sentinel event” policy, which constitutes a failure to disclose, 

suppression of a serious medical error and cover up.  When a major event of negligence or death occurs 

at a hospital, it is referred to as a "sentinel event" and is required to be reported to certification 

authorities, such as JCAHO.  Dr. Badih Adada, Dr. Johnathon Bates and Vickie Bennett recognized the 

wrong-sided surgeries as a sentinel event.  However, no sentinel event was reported to the accreditation 

authority, JCAHO  (Deposition and trial testimony of Dr. Badih Adada, Deposition and trial testimony of 

Vicki Bennett, Trial Testimony of Cheryl Ray, Deposition and trial testimony of Dr. Johnathon Bates). 

52. Medical testimony under oath explains how UAMS covered up Cody Metheny’s wrong sided- 

surgery and its importance in this community, stating: 

The further direction and control exerted by UAMS physicians over the follow-up 
documentation, including untimely documentation and ill-conceived futile attempt  
to create a "white-wash" in the medical record, to suggest that there was no indication  
of a wrong-side, invasive and permanently harmful surgery. The intent was to prevent  
any objective review of the medical record evidenced by the non-disclosure of accurate  
facts to the parents, lack of transparency and accuracy, or objective documentation. This  
type of cover-up and failure to document and conceal from families is not supposed  
to occur at any accredited hospital let alone a tertiary care teaching institution. Such 
behavior undermines the community’s investment and trust in UAMS’ role in the  
teaching and training of the next generation of medical and healthcare professionals,  
and public trust in the partnership between the UAMS and ACH. Further it calls into question  
the ability of ACH to provide "quality, patient care" which it purports to provide tertiary  
medical and patient care equivalent or better than other children's hospitals around the country. 
(emphasis added) (Arthur Shorr Affidavit). 



53.  Substantial evidence and medical testimony under oath show Cody Metheny was directly 

damaged by the UAMS’s systemic breakdown and failure to disclose the wrong-sided surgery and its 

extent because it prevented Cody from rehabbing his brain within one year of his traumatic injury, which 

according to medical testimony, is the most important time for the type of neurorehabilitation Cody 

needed (Deposition and trial testimony of Dr. Gregory O' Shannick, Deposition and trial testimony of 

Dr. Peter Patrick). 

54. During the multiple brain surgeries, medical records were created with inaccurate information.  

The truth behind the multiple surgeries was not revealed or disclosed to Cody's parents, Pam and Kenny 

Metheny for over one year, and only after a lawsuit was filed, depositions were taken and medical 

doctors from Baptist Health reviewed the medical information contained (or lack thereof) in the UAMS/

ACH medical records (Deposition and trial testimony of Dr. Badih Adada, Deposition and trial 

testimony of Dr. Johnathon Bates, Deposition of Dr. Bonnie, Taylor, Deposition and trial testimony of 

Kenny and Pamela Metheny, Deposition and trial testimony of Dr. John Shershow, Testimony of Arthur 

Shorr, medical records). 

55.  The litigation in this case lasted over ten years from the time of Cody’s wrong-sided surgery. 

56. The case went to a jury trial in Pulaski County, Arkansas and lasted for two weeks.  After 

numerous witnesses, the in-depth review of enormous amounts of medical information, including the 

medical records, charts, notes, and listening to medical testimony at length. Evidence was presented that 

damages were in excess of $20 million.  The jury awarded a verdict for $20 million, which was entered 

in favor of the Claimants on September 24, 2010 (Jury verdict & Pro Assurance v. Metheny appeal). 

57. Attorneys for the pediatric affiliate ACH appealed the jury verdict and argued that ACH, as non-

profit, only had to pay up to the amount of its insurance.  ACH was successful in reducing the jury 

verdict to the amount of private insurance available, which left a shortfall of over $8 million for the 

permanent, disabling damages experienced by Cody Metheny (Jury verdict and Pro Assurance v. 

Metheny appeal). 

58. Claimants exhausted their remedies against tortfeasors with private insurance, including the  

private insurance policy of state employee, Dr. Badih Adada, and the capped insurance for UAMS 

pediatric affiliate and partner in pediatric clinical care, ACH.  The private insurance, which is $8 million 



less than the jury verdict awarded Cody Metheny for his damages, is inadequate to address the 

permanent, disabling damages experienced by Cody Metheny family. 

2. Conclusions of Law 

59. Negligence is defined to mean the failure to do something, which a reasonably careful person 

would do, or the doing of something which a reasonably careful person would not do, under 

circumstances similar to those shown by the evidence in this case.  See Wallace v. Broyles, 331 Ark. 58, 

66, 961 S.W.2d 712, 715 (1998).  See ARK. MODEL JURY INST. (AMI) – Civil 301 (2015 ed) 

60. To constitute negligence, an act must be one from which a reasonably careful person would 

foresee such an appreciable risk of harm to others as to cause him not to do the act, or to do it in a more 

careful manner.  Id.  The Arkansas Supreme Court has held that to constitute actionable negligence, it is 

not necessary that the actor foresee the particular injury which occurred, only that the actor reasonably 

foresee an appreciable risk of harm to others.  Id. (citing Jordan v. Adams, 259 Ark. 407, 533 S.W.2d 

210 (1976)) (emphasis supplied). 

61. A physician and medical care provider in Arkansas has a duty of care owed to a patient regarding 

medical treatment, diagnosis, surgery or operation and obtaining informed consent to perform a medical 

procedure, including disclosing all risks to the patient or the patient's representative. 

62. The physician and medical care provider must possess and apply with reasonable care the degree 

of skill and learning ordinarily possessed and used by members of the provider's profession where the 

practice is located.  A breach and failure of this standard is negligence.  See AMI 1501. 

63. Arkansas law is clear that if the physician or medical care provider (such as Dr. Adada) is an 

employee of the defendant employer (UAMS), then the defendant employer is vicariously liable under 

the doctrine of respondeat superior for the negligence of the medical care provider.  Chicago, R.I. and  

P.R. Co. v. Britt, 189 Ark. 571, 74 S.W.2d 398 (1934) (finding railroad with contract with Little Rock 

was responsible as employer of surgeon who committed malpractice).   Here UAMS physician Dr. 

Adada admittedly committed severe malpractice.  Dr. Adada and other UAMS physicians and State of 

Arkansas employees altered medical record or provided incomplete and untrue information and failed to 

disclose material facts.  Under the doctrine of respondeat superior, these state employees' negligence 



and tortious behavior binds UAMS.  Consequently, under Arkansas law, UAMS is liable for the admitted 

negligence by UAMS doctors.  Id. 

64. Under Arkansas law, neither Dr. Badih Adada nor any of the other physicians in this case was 

employed by Arkansas Children’s Hospital. Rather, Dr. Adada and the other physicians were employed 

by the University of Arkansas Medical Sciences at the time of the occurrence at issue in this case. 

65. Furthermore, UAMS owed a general duty of care to its common patient population, including 

Cody Metheny.  UAMS knows its doctors, residents and fellows will be operating on pediatric patients 

and involved in education and training in their specialty at ACH.  See County of Riverside v. Loma Linda 

University, 118 Cal.App.3d 300, 173 Cal.Rptr. 371 (1981) ("[T]he university owed a duty to patients 

who were under the care and treatment of residents to see that the residents received proper education 

and training in their specialty and proper supervision over the clinical aspect of their training."). 

66. Here, UAMS through its partner, affiliate, alter-ego and agent, ACH, breached a general duty of 

care owed to Cody Metheny for several reasons: 

(1) First, UAMS and ACH's relationship was intended to affect their joint patients; 

(2) Second, UAMS physicians, residents and fellows were known to engage in patient 
care at its UAMS Pediatric Department located on its ACH campus, thus, harm was 
foreseeable; 

(3) Third, there is absolute certainty that Cody Metheny was permanently and severely 
harmed by UAMS conduct occurring at UAMS Department of Pediatrics and admitted 
liability by UAMS employee Dr. Badih Adada; 

(4) Fourth, there is a closeness of the relationship between UAMS systemic breakdown, 
involving the "time-out" policy and care and treatment of Cody Metheny at UAMS 
Pediatric Department; 

(5) Fifth, there was a failure to train and instruct the time-out policy so UAMS employees 
called and followed a proper timeout procedure at UAMS Pediatric Department; 

(6) Sixth, the UAMS employees failed to properly document the wrong-sided surgeries; 
and 

(7) A determination that UAMS breached its duty of care in its Pediatric Department will 
serve to improve patient care and benefit the medical school, hospital, professors, interns 
and residents.  1

 Id.  (citation omitted) (emphasis added). Id. at 649.1



67. UAMS owed a professional duty of care toward Cody, who was a joint and common UAMS/

ACH patient, at all relevant times.  Moreover, under Arkansas law, UAMS owed a fiduciary duty toward 

Cody Metheny and his parents, including a duty of full and fair disclosure of all material facts about 

Cody's surgery and medical condition.   

68. A fiduciary duty is the highest duty owed at law.  BLACK'S LAW DICTIONARY, at 625 (6th ed. 

1990).  Medical providers universally and in Arkansas have a "special, confidential relationship" with a 

patient under well-established law, and, are, therefore, fiduciaries to the patient.  See, e.g., Howard v. 

Northwest Ark. Surgical Clinic, P.A., 324 Ark. 375, 921 S.W.2d 596 (1996) (finding fiduciary duty for 

doctor and clinic where doctor worked); Roberts v. Francis, M.D., 128 F.3d 647, 649 (1997) (citing 

Howard and other Arkansas cases).  By virtue of Cody's treatment by UAMS Department of Pediatric 

physicians, there is a special, confidential relationship requiring an utmost degree and duty of care, duty 

of honesty, good faith, loyalty and duty of full disclosure.  See id; see also BRILL, LAW OF DAMAGES § 

Fiduciary relationships at 258; Deitsch v. Tillery, 309 Ark. 401, 833 S.W.2d 760 (1992) (failure to 

disclose is a breach of duty and considered outrageous when involving children). 

69. In Roberts, the Eighth Circuit cited to Arkansas cases and law holding there was a special, 

confidential relationship with a patient where a surgical error occurred (ovary removed), which the 

patient did not know and would not know, but for the disclosure of this factual information by medical 

providers at the time of the medical error.  Id. at 649.  Full disclosure of the factual information and 

medical error to the patient was required of the medical provider (i.e., an affirmative duty to speak).  The 

Roberts Court stated:   

In this case, we find that Dr. Francis' fraudulent concealment of his alleged 
 medical malpractice tolls the statute of limitations. It is undisputed that Dr.  
Francis removed appellant's only remaining ovary and failed to disclose this  
information to her. See Howard v. Northwest Ark. Surgical Clinic, P.A., 324  
Ark. 375, 921 S.W.2d 596, 599 (1996) (a physician's knowledge of the alleged  
wrong is a necessary prerequisite to tolling the statute) (citations omitted). In  
Union National Bank of Little Rock v. Farmers Bank, Hamburg Arkansas, 786  
F.2d 881 (8th Cir.1986), we stated: “Under Arkansas law, a party may have  
an obligation to speak rather than remain silent, when a failure to speak is  
the equivalent of fraudulent concealment.” Id. at 887 (citing Berkeley Pump  
Co. v. Reed–Joseph Land Co., 279 Ark. 384, 653 S.W.2d 128 (1983)). With  
respect to when a duty to speak arises, the Arkansas Supreme Court has stated,  
“[t]he duty of disclosure ... arises where one person is in [a] position to have  
and to exercise influence over another who reposes confidence in him whether  
a fiduciary relationship in the strict sense of the term exists between them or not.”  
Hanson Motor Co. v. Young, 223 Ark. 191, 265 S.W.2d 501, 504 (1954)  

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115561&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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70. In this case, the UAMS Chief of Pediatric Neurosurgery, the Medical Director of UAMS, a 

UAMS employee and resident, and other UAMS administration all knew of Cody’s wrong-sided surgery 

and fraudulently concealed the facts of the surgery when each respective knowledgeable party 

unilaterally chose to remain silent. 

71. Arkansas law has a strong public policy against the concealment, omission and suppression of 

material evidence with regard to medical care and the treatment of a human, which infers negligence or 

wrongful conduct.   See, e.g., Smith v United States, 128 F.Supp.2d 1227, 1233-34 (E.D. Ark. 2000) 

(finding that physician had failed to dictate a post-surgical note when required by standard medical 

procedure and public policy); Carr v. St. Paul Fire & Marine Ins. Co., 384 F.Supp. 821, 830 (W.D. Ark. 

1974) (recognizing that jury could infer negligence over record that was not retained).    

72.  Moreover, under Arkansas law, a person commits the offense of tampering with physical evidence if 

he or she alters, destroys, suppresses, removes or conceals any record, document, or thing with the 

purpose of impairing its verity, legibility, or availability in any official proceeding or investigation.  Ark. 

Code Ann. § 5-53-111. 

73. UAMS, and its physicians, had an affirmative duty of patient care and fiduciary duty to fully 

disclose all factual information to Cody Metheny's parents, as Cody's guardians and co-conservators.  

UAMS failed to do so.   

74. The Claimants, as the result of direct negligence of UAMS, and a failure to disclose and reveal 

material medical information, experienced a serious and permanent loss and life-changing event to their 

son Cody Metheny, resulting in damages award of $20,000,000, by a Pulaski County jury. 

75. The Arkansas State Claims Commission finds UAMS is negligent and responsible for the harm 

sustained by the Claimants.  However, it is not bound by the amount of damages determined by the 

Pulaski County jury.  The damages as determined by the Pulaski County jury were based in part on a 

care plan for Cody Metheny which has since been determined by Mr. Metheny’s parents.  The Arkansas 

State Claims Commission still believes that the damages paid through the insurance coverages 

hereinabove set forth are still inadequate to compensate Cody Metheny and his family and fixes the 

damages to be paid by UAMS in the amount of $2,000,000.00. 

The Claims Commission hereby awards this claim in the amount of $2,000,000.00 and will be 
include the claim in a claims bill to be the submitted to the 91st General Assembly, 
Arkansas State Legislature 2015 Fiscal Session, for subsequent approval and payment. 

IT IS SO ORDERED


